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Bo cnyu4ajot TaceB npotuB CeBepHa MakenoHuja,
EBponckuoT cya 3a yosekosu npasa ([MpB ogaen), 3acegaBajky BO

CoBeT cocTaBeH of;:

Linos-Alexandre Sicilianos, npemcedamern,
Ksenija Turkovic,

Ales Pejchal,

Krzysztof Wojtyczek,

Armen Harutyunyan,

Jovan llievski,

Gilberto Felici, cyduu,

n Renata Degener, 3ameHuk-cekpeTap Ha Ogaenor,
PacnpaBajkn Ha 3aTBOpeHa cegHuua Ha 2 anpun 2019 rognHa,
Ja goHece cnegHaBa npecypaa, Koja 6elle ycBoeHa Ha UCTUOT

aaTym:

MOCTAIKA

1 Tloctankata e uWHUUMpaHa co xanba (6p.9825/13) npotms
Penybnuka CeBepHa MakegoHuja, nogHeceHa go CyanoT cornacHo
yneH 34 o KoHBeHuujaTa 3a 3aWwTUTa Ha YOBEKOBWUTE Mpasa W
OCHOBHM cno6oam ("KonBeHupjaTa") oA CcTpaHa Ha
MakedoHCcKMoT/apxasjaHMHOT Ha Penybnuka CeBepHa MakegoHuja,
r-anH Cnae4o Taces ("kanutenot"), Ha 30 janyapn 2013 roguHa.

2. Xanutenot, cyguja Bo AnenaumoHuotr cyn LWTtun, 6ewe
3actanyBaH o cCTpaHa Ha r-fa Jl.Tacesa, apgsokat opn Ltun.
Bnapata Ha CesepHa MakenoHuja ("Bnagarta") 6ewe 3actanyBaHa
04 Hej3VHMOT nopaHelweH areHT, r-auH K.borgaHos, a notoa opf
CTpaHa Ha Hej3VHWNOT cerawleH areHT, r-ra [l. LloHoBa.

3. XKanutenot n3Hen HaBoau, ocobeHo, 3a noBpena Ha HEroBOoTO
npaBO Ha MNOYUTYyBawe Ha MNPMBATHMOT XXMBOT Kako pesynTtaT Ha
oabuBarkeTO Ha BNacTMTe Ada ja pernctpypaat HeroBata €THUYKa
NpUNagHOCT, OHaka Kako LUTO TOj ce M3jacHWUN BO CyACKMOT U36opeH
UMEHWUK.

4 Ha 22 anpun 2016 roguHa pno Bnapata e pgocrtaBeHoO
N3BECTyBawe 3a ropHUTe xanbeHn HaBoOAW, KaKo WU MPUroBop BO
BpCKa CO HaBOAHA HEMpPaBMYHOCT Ha YynpaBHaTa MocTanka, a
OCTaToOKOT 0of anbarta 6elue npornaceH 3a HeAoNyLITEH, COrnacHo
uneH 54 § 3 og [enoBHukoT Ha CyaorT.
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PAKTH

|. OKONMHOCTWM HA CNYHAJOT

5. XKanutenort e poaeH Bo 1959 roguHa v xueee Bo LUTtun.

A. Tloctanka BO OAHOC Ha ncnpaBkKkata Ha eTHUYKaTa
npunagHoOCT Ha XalnuTesnoT, KakKo LWWTO e 3anuuaHo BO
M36MpaqKMOT CMUCOK

6. Ha 21 centemBpu 2012 roguHa 6un objaBeH ornac 3a net
pabotHn Mecta BO Penybnuukmot cyackm coset ("PCC") wTo
Tpebano ga 6ugat nononHeTn of peaoT Ha cyauuTe. HaumoHanHaTa
npunagHocT He Buna Mery HaBedeHUTe YyCnoBu 3a paboTHUTE MecTa
(suam naparpad 20 nogony).

7. Ha 28 centemBpu 2012 roguHa xanutenot nogHen 6apawe go
MuHMCTEPCTBOTO 3a npaBia HeroBaTa HalMOHarHa npuvnagHoCT BO
CyackumoT wun3bopeH MMeHMK fa ce npomenHn op byrapyH Bo
MakepgoHel,.

8. Ha 15 oktomBpu 2012 rogmMHa cyackuoT nsbopeH MmeHuk oun
poctaBeH oo AnenaunoHuoT cyq Bo Wtun Ha yeua. Co ornen aeka
eTHUYKaTa npunagHocT Ha XanuTenoT He Ouna npomeHeTa, Ha
NCTMOT gaTym nogHen HoBo Gapawe 3a ucnpaska (og byrapuH BO
MakegoHel), Bp3 OCHOB Ha 4uneH 17 of 3akoHoT 3a Penybnuykmnot
cyackum coser ("3akoHoT") (BMAn naparpad 23 nogony).

9. Co peweHne oa 18 oktomepu 2012 roguHa, MMHUCTEPCTBOTO
3a npaega ro ogbuno 6apaleTo Ha XanutenoTt. PeneBaHTHUTE
AENOBU O PELLUEHMETO Ce KaKo LITO creau:

"... bapawarta [Ha XxanuTenoT] 3a M3MeHa Ha geTanu [eBuaeHTupaHu] BO
CyOCKMOT Mu3bOpeH WMEHWK BO OOHOC Ha 'eTHMYKaTa npunagHocT Oea
nogHeceHn no 06jaByBak-€TO Ha OrnacoT 3a M3bop Ha [HOBW] YNEHOBU Ha
[PCC]. bapaHaTa npomeHa He MOXe fa ce M3BpLM, buaejkm [e HameHeTa 3a
na ce ob6e3benm] pobuBare Ha npaBo [Ha M36op] 3a U3BOPOT Ha YNEHOBU Ha
[PCC]. WN3ameHaTa Ha eTHMYKaTa npunagHocT [bapaHa wWCKNy4uBO 3a
OocTBapyBake Ha Opyro npaso] no objaByBaweTO Ha ornacot 3a u3bop Ha
uneHoBu Ha PCC [0u rv cTaBuna gpyrute cyauu] ..., BO HEMOBOJIHA nonoxoba

10. XKanutenot nogHen xanba Ao YnpaBHUOT CyA OCMOpYBajku ro
peLeHneTo N U3HEN HaBOAWM AeKa peleHMeTo Ha MWHUCTEPCTBOTO
HemMano HMKakBm 3akoHCckM ocHoBu. OcobeHo aeka Hemano ogpenba
CO KOja My ce OHeBO3MOXyBa [a ja MeHyBa CBojaTa €THWUYKa
npunagHoOCT BO CYACKMOT M30OpeH UMeHMK, gogeka 6un BO Tek
n3dopot Ha uneHosBute Ha PCC. lNonaTamy, TOj u3Hen geka 6uno
HEroBO fIMYHO MPaBO [a CU ja onpedenu ConcTBeHaTa eTHU4Ka
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npunagHoCcT UM aeka MWHUCTEPCTBOTO Hemaro OCHOB 3a
HEeNoYMTYyBakETO Ha MpunagHocTa WTO ja u3bpan BO TOj nmornea.
3aKny4yokoT Aeka HeEroBoTo Hbapawe Ke rm cTaBeno gpyrute cyamm Bo
HenoBonHa nonox6a 6un HepasyMeH 1 HEOCHOBAH.

11. Ha 25 oktomepu 2012 rognHa, MMHUCTEPCTBOTO ' JOCTaBUINo
CBOMTE OrcepBaUMN Kako OAroBop, MPUNOXYBajKu, Mmery OpyroTo,
n3Bagoum on cyackmot usdopeH umeHuk og 2006, 2008 n 2010
roguHa.

12. Ha 26 oktomepu 2012 roguHa YnpaBHWOT Cyd ro notBpaun
peweHneTo Ha MuUHMCTEPCTBOTO M 0Opa3NOXEHMETO LWTO ro gano
MuHuctepcTBoTO. [JONONHUTESNHO TOj HaBes AekKa:

"... bapaweTo (NogHeceHo no objaByBaweTO Ha ornacoT [3a u3bop]) 3a
NpoMeHa Ha eTHMYKaTa NpMNagHoCT € UCKIYYMBO HaMEHETO 3a OCTBapyBah-e
Ha gpyro [u3bopHo] nMpaBo koe OwW M crtaBuno apyrute cyamm (Kou ro
OCTBapune CBOETO MpaBO MOBP3aHO CO M300OpPOT Ha [HOBW] YNEHOBU Ha
[PCC]), Bo HenoBonHa nonoxb6a. baparweTo [Ha xanuTenoT] 3a ucnpaeka e
nogHeceHo no 06jaBBaHe€TO Ha OrnacoT 3a uM3bop Ha [HOBW] 4YrEHOBM Ha
[PCC]. bapaHaTta nsmeHa He MOXe Aa ce cMeTa kako "ncnpaska", buaejkmn Taa
He ce ogHecyBa Ha MNpoMeHa Ha OpoeBu, MMUHA UNKU APYTU OYUrneaHu
rpewkn, TyKy Ce OfHecyBa Ha pJetan [BO BpCka CO HeroBaTa €THMYKa
npunagHocT] wTo PkanutenoT] ro gan. Toj yxusale npasBa Kako [MpunagHuk]
o Gyrapcka HaumoHanHocT 3a n3bop Ha yneHoBu Ha [PCC]. Toa e yTBpaeHo
BP3 OCHOBa Ha u3Bagouu of CyackMOT u3bopeH umeHuk of oktomspu 2006
roguHa, gekemspu 2008 wu jynu 2010 roguvHa npunoXeHu BO Npunor Ha
oncepBauUunMTe Kako oaroBop Ha OapaweTo [Ha xanutenot]. Bo oBue Tpu
CYOCKM M300pHW MMeHUUM [xanutenoT] ce um3jacHun [geka €] ByrapuH. Oea
3HauuM feka He MOCToM NoBpeaa Ha HEroBOTO MPaBO a ce u3jacHn 3a cBojaTa
€THMYKa npunagHocT."

13 XanutenoT nogHen xkanba npoTMB OBa pelleHue,
OCMOpYyBajKkM ro Kako Hepa3yMeH 3akIy4yoKOT AeKa HEroBoTo HGapame
MMano 3a uen ga My OBO3MOXW Oa OCTBapu npaBa BO BpCKa CO
n3bopoT Ha HoBu uneHoBu Ha PCC n geka GapaHata uameHa Ke ru
cTaBena Apyrute cyamm BKyYeHM BO TOj M3bop BO HEMOBOSHA
nonox6a. He 6mno jacHoO Kako 1 Cco WTO TUE cyaumn Ke bune cTtaBeHn
BO TakBa nosioxkba, unm nak kov cyamm ke bune 3acerHatu. Bakesute
HaoauM Hemarne npaBHa OCHoBa. WCTO Taka, rM OCnopui Kako
npeneBaHTHW HaoauTe Aeka HeroBute Gapara Oune nogHeceHu no
o6jaByBat-eTO Ha ornacoT. ['m u3Hen NOBTOPHO apryMeHTUTE Aeka
n3jacHyBakEeTO Ha E€THUYKMOT MOAEHTUTET € HEroBOoTO JINYHO MpaBo.
Bo Bpcka co Toa 61MNo HEeBaXHO Koja €THU4YKa NpUMNagHoOCT ja uman
Bo 2006, 2008 n 2010 rogmHa 1 Kou n3dupadkm npaesa ce obugen Aa
M CTeKHe BO MMHATOTO kako byrapuH. KoHeuHo, He My Guna gageHa
MOXHOCT [a ce npousHece 3a cyackute u3bopHun nmenuum og 2006,
2008 n 2010 roguHa, ko MUHUCTEPCTBOTO 3a NpaBAa r'v 4OCTaBUIIo
Kako [0Ka3n N Ha KoM ce noBukan YNpaBHMOT Ccyd BO CBOETO
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pelweHne 3a YTBpAyBawe Ha HEroBUOT ETHUYKM WOEHTUTET Kako
ByrapuH.

14. Ha 2 HoemBpu 2012 roguHa [o xanuTtenoT 6wun goctaBeH
0oAroBopoT Ha MMHUCTEPCTBOTO.

15. Ha 5 HoemBpwu 2012 rogvHa, Buwmot ynpaBeH cyg ja oabun
XanbaTa Ha >xanuTtenoT. Bo npecygata, BO Koja cydoT rm umMtupan
ogpenbute on 3akoHOT M 3akOHOT 3a onwTa ynpaBHa nocTanka
(Buan crtaeoBu 19, 23 n 24 nopgony), mMefy Opyroto, € HaBeAeHO
Aeka:

"... Pxanutenot nobapan] ucnpaBka Ha HeroBaTa €THWYKA NPUNAgHOCT BO
cyackuot usbopeH nmeHuk no [ob6jaByBaweTo Ha] ornacoT 3a u3bop Ha [HoBM]
uyneHosu Ha PCC, Ha koj T0j ... ce npujaBun. BakBaTta ncnpaska Ha eTHWYKaTa
npunagHocT, No objaByBakeTO Ha OrMacoT MOBP3aHO CO ApYro npaeo ou m
CTaBWIO APYruTe Cyamv Ko ro ocTBapyBaaT nNpaBoTO BO BPCKa CO M3BOPOT Ha
uneHoBn Ha PCC Bo HernoBonHa nonoxoba. XKanutenot], kako ByrapuH, rm
yXvBan npaBaTa KoM ce ogHecyBaaT Ha M3bopoT Ha uneHosu Ha PCC [co
ornepn Ha akToT Aeka] Toj caMuoT ce Aeknapupan kako byrapvH Bo cyackute
n3bopHn nmeHnum o [2006, 2008 n 2010 roguHal...

peweHneto [Ha MwuHuCTepcTBOTO] Ce 3acHoBa Ha 3akoHOT 3a
PenybnunykmoT cyackun coseT 1 3aKkOHOT 3a onwiTata ynpasHa nocranka ...

...Cyoot mw pasrnega v rm OTpnm Kako HEOCHOBaHW HaBoauTe [Ha
XanuTtenoT] geka OCMOPEHOTO PeLUeHne ro OrpaHM4yMno HEroBoTO Npaso Aa
Ce Mpou3Hece 3a CBOjOT EeTHWYKM uaeHTuTeT. Bo KOHKpeTHWOT cnyyaj,
[xanutenot] nobapan wncnpaBka - OQHOCHO MPOMEHa Ha HeroBaTa eTHM4Ka
npMnNagHoCT BO  CYACKMOT  u3bopeH  wumeHunk. OpbuBaweto  [Ha
MuHucTepcTBOTO] [4a ro cTopu Toa] He MOXe da ce cMeTa 3a OrpaHuyyBare
Ha HeroBOTO MPaBO Aa Ce MPOM3Hece 3a CBOjOT €THUYKN MAEHTUTET, CO ornea
Aeka npegmeTHaTa npomeHa 6una nobapaHa no o6jaByBaHeTO Ha OrMacoT 3a
n3bop Ha [HoBu] uneHoBn Ha PCC".

b. lpyrv peneBaHTHU nHdopmaumum

16. Ha 5 oktomepn 2012 roguHa XanutenoT ce npujaBun Ha
ornacot 3a nsbop Ha uneH Ha PCC. Ha HeogpeaeH gatym, nogHen
NUCMeHa m3jaBa geka € o4 MakedoHCKa eTHUYKa NpunagHocCT 1 Aeka
ce npujaBun 3a m3bop Bo PCC BO ogHOC Ha onwTtata nucta Ha
CyOouu Ha cydoBuTe Ha nogpadjeto Ha AnenauuoHuoT cyq Bo Ltun
(Bnan naparpad 21 nogony).

17. Co pormc oa 3 pekemBpu 2012 roguHa, PCC ro mnssectun
XanutenoT Ageka ro n3bpuwan HEroBOTO UMe of onwitata fmMcra Ha
kaHanpatn 3a msbop Bo PCC wrto Tpeba ga Gupat n3dbpaHu of
penoT Ha cyaumTe BO Cy[oBUTE Ha nogpadvjeto Ha AnenauyuoHuoT
cyg so WTtun. PCC oany4mn ga ro ctopy T0a BO CBeTNMHATa Ha
dakToT [Oeka HeroBata AeknapuvpaHa eTHUYKa npunagHocT
(MakepgoHeL) He KopecnoHaupana co oduuvjanHuTe nogaTouw,
cnopeg koun og 1995 roguHa T0j 61N perncTpmpaH kako byrapuH. Toj,
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WUCTO Taka, ro noTBpAuST UCXOOOT of "nocTtankata 3a ucnpaska”
onuwaHa norope. HononHutenHo, PCC ce npousHen geka crnopepg
3aKoHOT He e noTpebHO Aa ce AoHece GUNO KakBO peLleHue BO
OQHOC Ha 3anMcu BO CyACKMOT u3bopeH umeHuk. YneH 17 opf
3aKkoHOT M yTBpAyBa NpaBunaTta Ha nocTtankata M COOOBETHUOT
opraH BO OAHOC Ha HMBHAaTa MUCMNpaBkKa.

Il. PENEBAHTHO JOMALUHO 3AKOHOOABCTBO

A. YcTaB

18 Ynen 8 §1(2) og YcraBoT ro onpegenysa crnobogHOTO
n3pasyBare Ha HaUMOHaNHUOT (ETHUYKN) MOEHTUTET Kako OCHOBHa
BPeOHOCT Ha YCTaBHUOT NOpeaoK.

B. 3akoH 3a Cyackunot coBeT Ha Penybnuka MakeaoHuja
("3akoHoT")

19. YneH 6 op 3akoHoT npeasuayesa geka PCC ro couyuHyBaat
neTHaeceT u4neHa, O KOM OCyM 4reHoBM ce cyauu. Tpojua of
4YfieHoBUTE Mopa Aa npunaraat Ha eTHUYKUTE MaruMHCKU 3aeQHNLMN.

20. Bp3 ocHoBa Ha urneH 11 og 3akoHOT, CeKoj cyauja co Hajmarky
neT roguHW CyAuCKM CTaX KOj umMa JOOMEeHO NO3UTUBHM OLEHW BO
nocrnegHuUTe TpU rogvHM MOXe Ada ce jaBW Ha ornacoT 3a u3bop 3a
yneH Ha PCC. KoH nucmeHaTta npuvjaBa ce AocTaByBa M3jaBa 3a Koja
KaHOuaaTcka nucTa ce npujasyBa cyauvjaTa (4neH 12).

21. YneH 13 og 3akoHOT M npeaBuayBa CreaHNBE KaHOMAATCKU
nnctu 3a ns3bop Bo PCC: onwTa nucta 3a kaHaAnaaT o4 cyauuTe of
BpxoBHMOT cya; YeTupu OonwTyM NUCTU 3a KaHOuMAaTu o4 cyauu of
anenaunoHuTe nogpadja (BknyyyBajkm ro n AnenauynoHuoT cyq BO
LWtmn); n eanHctBeHa nocebHa nucTta Ha kaHOuAaTM Ha cyguute
npunagHMUnM Ha 3aegHULUTE KON HEe Ce€ MHO3MHCTBO.

22. YneH 16 ytBpayBa geka net uneHosu Ha PCC ce nsbupaart oa
onwTaTa nMCcTa Ha KaHanaaTth (e4eH YneH o4 cekoja nucTa) u Tpojua
4YNeHOBU O pedoT Ha cyauuTe NpunagHuUM Ha 3aeHuUUnTE KOWU He
ce MHO3uMHCcTBO. CuTe cyguu 3anuwaHm BO CYACKMOT u36opeH
WMEHWK rnacaar 3a KaHaugaTuTe Ha eguHCTBeHaTta nucTa.

23. Bp3 ocHoBa Ha 4neH 17, MMHMCTEpPCTBOTO 3a nNpasda ro Boau
CyOCKMOT un30opeH wuMeHWK. Bo Hero ce cogpXaHu InuyHUTE
nogatoum 3a cyaumte, BKNYYYBajKM ja U HUBHUTE HaLMOHasHa
npunagHocT. HajogouHa neTt geHa o OEeHOT Ha pacnuulyBaHeTO Ha
n3bopute 3a uneHosm Ha PCC CyackmoT um36opeH WUMEHuK ce
AocTaByBa O CUTE CyOOBU Ha YBUI U CEKOj Cyaunja nma rnpaso BO
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poOK o4 Tpu AeHa aa nobapa mncnpaeka Ha nogatouuTe (BO 0gHOC Ha
Hero). MMHMCTEPOT 3a NpaBha BO POK OA4 TpW AeHa o4 NPMEMOT Ha
GapareTo oasyvyyBa co pelleHue. [poTnB peLleHneTo Moxe aa ce
noeseae ynpaseH crnop.

B. 3akoH 3a onwTarta ynpaBHa nocranka

24. Ynen 222(1) og 3akoHOT 3a onwTarta yrnpasBHa nocTanka
npeasuayBa feka MoXe BO Cekoe Bpeme [a ce U3BPLUN Ucnpaska Ha
rpewkn n Apyrn OoYUrnegHn HETOYHOCTM BO peLleHVeTo  Unu
HeroBuTe 3aBepeHun Npenuncu.

Il. MEF'YHAPOLHO MPABO

PamMkoBHa KOHBeHUMja 3a 3awWwTUTAa Ha HaLUOHAmNHUTe
manuuHcTBa Ha CoBeToT Ha EBpona, Ctpa3byp, ¢eBpyapu
1995 roguHa ("PamkoBHa KOHBeHUuMja")

25. UneH 3 og PamkoBHaTa KOHBEHLMja rnacu:

"YneH 3

1. Cekoj npunagHUK Ha HaUWOHANHO ManuMHCTBO MMa npaBo cnobogHo aa
n3bepe Aa Guae TpeTMpaH UM He Kako TaKoB, a HWKaKBa LUTeTa He cMee Aa
npousnese o4 TakBMOT M36Op MMM 04 OCTBapyBawETO Ha MpaBaTa rMoBp3aHu
CO TOj n3bop.

2. MNpunagHyuMTe Ha HauuoHanHWTe ManuuMHCTBa MOXe Aa rm ocrteapar
npaBata W ga rm yxueaaT crnobogute WTO MpousnerysaaT o4 NpuHUMNUTE
3arapaHTupaHM BO oBaa PamMKkoBHa KOHBeHUMja MNOeAVHEYHO, Kako W BO
3aefHuua co gpyru."

26. WsBewTajoT-00pasnoxeHne 3a PamkoBHata KOHBeHUMja
HarnacyBsa feka dneHot 3 § 1 "npBo rapaHTUpa Ha Cekoj NpunagHuK
Ha HauMoHanHoO ManuuHcTBO cnoboaa na n3bepe ga buge TpeTupaH
unu He kako TakoB. OBaa ogpenba gasa cnoboga cekoj NpunagHUK
Ha HaUMOHaNHO ManuuMHCTBO Aa OANyYM Janu caka Unu He caka aa
6vge noag 3awTuTaTa WTO Mpou3nerysa o4 NpuMHUMNUTE Ha
pamkoBHaTa koHBeHumja" (§ 34). Bo nseewTajoT ce HaBeayBa Aeka
TOj cTaB "He 3Ha4n npaBo Ha NoeauHeuoT Aa usbepe NPoOM3BONHO Aa
npunara Ha 6GuNO Koe HauMoHanHO ManuuHCcTBO. CyGjeKTUBHUOT
n3bop Ha NOEAMHELIOT € HEePaCKMHMIMBO MOBP3aH CO OOjEeKTMBHMU
KpUTEpMymMmn noBp3aHn CO MaeHTUTeToT Ha nuueTto" (§ 35). Bo Hero
noHatamy cTtou geka ctaBoT 1 "mononHWTEnHO npeaBuayBa Aeka
HMKaKBa WTeTa He cmee ga npowusnese og cnobogHMOT n3bop WTo
ce rapaHTupa, Unm o oCTBapyBaH-€TO Ha NpaBaTa LUTO Ce NoBpP3aHu
co TOoj n3bop [u geka] oaa ... ogpeaba vma 3a Uen ga rapaHTuipa
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AeKka HeMa WHOMPEKTHO [fa Ce HawTeTu Ha YXMBaweTo Ha
cnoboparta Ha nusdop” (§ 36).

MPABO

I. HABOOHW NOBPEON HA KOHBEHLINJATA

27. Xanutenot ce xanewe cnopen 4neH 6 og KoHeeHuujaTa
Aeka He My Ouna gageHa MOXHOCT ga M3BpWM yBMA M Ada ce
npousHece 3a NpenucuTe of cyackute nm3dopHu umenHunum og 2006,
2008 n 2010 roguHa [oCTaBeHW Kako [oOKa3 o4 CTpaHa Ha
MWHUCTEPCTBOTO 3a MNpaBha WU HaBedeHW BO OOpasnoXeHWeTo Ha
YnpasHuoT cya. Cnopen UCTUOT YneH, Toj u3Hece xanbeHn HaBoau
3a 000MBaH-E€TO Ha BNacTuUTE Aa ja NpoOMeHaT HeroBata HauMOHarnHa
npunagHoCT BO CyACKNOT n3bopeH MMeHuK, buaejkn co oabusaweTo
€ MpEeKpPLIEeHO HEroBOTO MpaBO Ha HauuoHaneH maeHTutet. Cynor,
Kako rnaBeH 3a KapakTepusaumjaTa WwTo Tpeba ga ce gage cornacHo
3aKOHOT Ha dakTudkata coctojba (Bnan Radomilja and Others v.
Croatia [GC], 6p. 37685/10, § 124, 20 mapt 2018 rogunHa wn
Soderman v. Sweden [GC], 6p. 5786/08, § 57, ECHR 2013), cmeTa
Aeka BTOpMOT xanbeH HaBopg Tpeba fga ce pasrneaysBa of acnekT Ha
yneH 8 op KoHneeHumjaTta. YneHoBute 6 U 8 on KoHBeHuujaTa,
crnopen peneBaHTHOCTA, rnacar Kako LUTo crneam nogony:

UrneHn 6 § 1

"Bo onpeaenyBakeTo Ha HEFOBUTE rparaHcKy npaea 1 06BPCKM ... CEKOj uma
npaeo Ha dep ... cygewe ... og [a] ... TpubyHan ..."

YneH 8

"1. Cekoj MMa npaBo Ha NoYMTyBake Ha HEroBMOT NPUBATEH U CeMeeH
XXMBOT, JOMOT M NpenuckaTa.

2. He cmee ga vMa HYKakBO BMeELLYBat-€ O CTpaHa Ha jaBHaTa BracT npu
OCTBapyBaH-ETO Ha OBa NPaBO, OCBEH AKO TOA € BO COMMAacHOCT CO 3aKOH U €
HEOMNXO4HO BO eOHO AEMOKPaTCKO OMWTECTBO BO MHTEPEC Ha HaLMoHanHata
6e36eHOCT, jaBHaTa CUrypHOCT UNy eKkoHoMckaTa GnarococTtoj6a Ha 3emjaTa,
3a CrnpedyBatbe Ha Hepeaoy UNM KpYMWHam, 3a 3awTuta Ha 34paBjeTo u
MoparoT U 3a 3allTiTa Ha npaeaTa u cnoboauTte Ha apyrute."
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A. XXan6eH HaBopA cnopepn 4neH 8

1. JonywmeHocm

28. Bnagarta He uctakHa npuroBop BO OQHOC Ha AOMNyLUTEeHOCTa Ha
0BOj XanbeH HaBof,.

29. Cypot 3aknyumn geka anbeHnoT HaBog crioped OBOj acnekT
He e o4ynrnegHo HeocHoBaH BO cMucna Ha yneH 35 § 3 (a) og
KoHBeHuujaTa. HUTY eneH gpyr oCHOB He e yTBPAEH 3a ce npornacu
3a HeponywTteH. O Tue npuyMHM, Mopa [a ce npornacu 3a
AONyLUTEH.

2. OcHosaHocm

(A) MogHecoum Ha cTpaHKuUTe

30. XanutenoT HaBeae Jeka HEroBUMOT HaLMOHANEH WAEHTUTET €
HeroBo NMYHO MpaBO M Aeka od Hero He Tpeba aa ce bapa ga ja
AOKaXke HeroBaTa HauMoOHanHa npunagHocT. Toj TBpaelwle neka
HeroBaTa camouaeHTuukaumja kako eTHuYkn MakegoHel 6una
BUCTMHCKA W Hervpawe pgeka HeroBoto 6Gapawe BO OcrnopeHaTa
nocTanka 6uno Bo Hacoka Ha OCTBapyBaH€ Ha kakBa 6uno npegHocT
BO OOHOC Ha Apyrute kaHamaaTtu 3a nsbop Ha yneHosun Ha PCC. Bo
TOj nornea, TOj TBpAeLe Aeka CeKkoj cyauja KOjlWTO M UCMOMHUA
3aKOHCKMTE YCroBM yTBpAEHM BO uneHoBute 11 n 12 op 3akoHoT
(suan naparpac 20 norope), 6e3 ornen Ha eTHUYKaTa NPUNagHoCT,
nMa npaBo Aa ce KaHauampa 3a n3bop 3a cyamja Bo PCC Ha egHa oa
onwTuTe KaHaupaTtckn nuctu. Og gpyra cTpaHa, kaHgugatute co
MaKeOOHCKO ETHMYKO MOTEKNO HEe MOXEe Ada ce KaHauaupaaT Ha
n3bopute 3a cyguja Bo PCC Ha eguHCTBeHaTa kaHAMgaTcka nucta
Ha cyouMu KOW npunaraat Ha HauMOHanNHUTE MaruMHCKN 3aefHuuNn.
Cnopea Toa, HULWITO He ro CNpeYunsio aa ce kaHanaupa kako byrapuH
3a n3bopuTte 3a cygmm Bo PCC Ha onwtuTe nNucTu.

3L Brnapata ce npousHece Aeka XanutenoTt ro 3noynotpebun
NpaBoTO 3a onpefernyBake Ha CBOjOT ETHUYKN MOEHTUTET CO Len aa
CW M 3ronemMu LWaHcuTe Ha wu3bopute 3a cygum Bo PCC. Taa
npeseHTupawe gokasn geka og 1995 roguHa, kora 6un HasHaudeH
Kako cyamja, ce neknapuvparn geka e eTHuUYKku byrapuH. Toj He ycnean
Aa pgokaxe geka 6un etHnukn MakepoHeu. HeroBoto 6apane (ctaB
7 norope) BO oOcrnopeHaTa nocTtanka OuMno nogHeceHo Aypwu no
objaByBaH-€TO Ha ornacoT 3a u3bop Ha HoBu YneHoBu Ha PCC; oBOj
dakT npeamsBMKan 3arpmKeHocT Aeka GapaweTo OuMno nogHeceHo
BO ob6ua Aa rm 3rofiemMm CBOMTE LLUAHCKU Ha M3bopuTe 3a YNeHOBU Ha
PCC, Ha kon nman Hamepa ga ce npujasu. Ha nsbopute Bo 2012
roguHa 3a PCC xanuTtenoT ce npujaBun 3a npenat ga buge BknyyeH
Kako eTHU4YkM MakegoHel Ha onwiTaTa NMCTa Ha cyaun Kom cyaaTt BO
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CyooBW Ha nogpadjeto Ha AnenaumoHuot cyg Bo LWtun. [okornky
Xanutenot 6un npudateH Ha Taa nMcTa Kako eTHMYKM MakegoHel
HeroBuTe wWaHcM ga buge mn3bpaH 3HaAYUTENHO Ke ce 3ronemene.
Cnopea Bnapara, "Hemano ga nma HMKakoB Npobnem ga ce usspLun
M3MEHa Ha HauMoHanHata nNPWUNagHOCT Ha XanuTemnoT [OOKOMKY
Gaparwbeto ©Omno nogHeceHo npeg wnu No obGjaByBakeTO Ha
n3bopuTte BO KOM TOj Bun BKIy4eH".

(6) OueHka Ha CypoT

32 CynoT npeTtxogHO yTBPAMMA OeKa ETHUYKMOT MAOEHTUTET e
AeTan WTo ce ogHecyBa Ha MAEHTUTETOT Ha NoeaMHELOT, KOj cnara
BO NIMYHaTa chepa 3awTuteHa co udneH 8 oa KoHBeHuujata (Buau
Aksu v. Turkey [GC], 6p. 4149/04 n 41029/04, § 58, ECHR 2012
roguHa, n S. and Marper v. the United Kingdom [GC], 6p. 30562/04 n
30566/04, § 66, 4 nekempun 2008 rognHa).

33 Tpeba, ncrto Ttaka, ga ce noTBpaM Aeka oabMBaHeTO Ha
npunagHMUM Ha ManuuHCTBO Ha NpaBoTO J0OpOBONHO fa ce
onpegenar n ga nmaat KOPUCT O OMNLITMOT 3aKOH NpeTcTaByBa He
camMo AUCKPUMWUHATOPCKM TPeTMaH, TyKy M NoBpeda Ha npaBo of
KapauHanHo 3Havyekwe BO obnacrta Ha 3aliTutarta Ha ManuuHCTBaTa,
OAHOCHO NpaBoTO 3a criobogHa camomaeHTudukauunja. HeratueHmoT
acnekT Ha OBa npaBoO, OQHOCHO MpaBOTO Ha M36op Oa He ce Ouae
TPETUPaAH Kako NpunagHuMK Ha ManuuMHCTBO, HE € OrpaHMYeH Ha UcT
Ha4MH Kako NO3UTUBHMOT acrnekT Ha Toa NpaBo (BUAW ctaBoBu 25-26
norope). N36opoT 3a koj cTaHyBa 360p e cocema cnoboaeH, noa
ycrnoB aa e uHdpopmupaH. Toj mopa ga ce nouutyBa U o4 Apyrute
npunagHMUM Ha ManuMHCTBOTO W O camaTa gpxaea. Toa e
nogapxaHo co uneH 3 § 1 og PamkoBHaTa KoHBeHUMja Ha CoBeToT
Ha EBpona 3a 3awTuta Ha HauMOHanNHUTE ManuuHcTBa (BMAM
naparpad 26 norope), koj rnacu: "He cmee ga npousnese HUKakea
wrteta o TakBMOT M300p MMM Of OCTBapyBake€TO Ha npaBaTa
noBp3aHn co TOj n3dop". MpaBoTO Ha cnobogHa
camoungeHTudukaumja He e npaBo cneumpuyHo 3a PamkoBHaTa
KOHBeHUMja. Toa e "kameH-TemernHuk" Ha MeryHapogHOTO npaBo 3a
3awWwTuTa Ha ManuuHcTBaTa BO uenuHa. OBa ocobeHo ce ogHecyBa
Ha HeraTMBHWOT acnekT Ha npaBoTO: HemMa OwunaTtepaneH wunu
MynTunaTtepaneH OOroBop WNU Apyr MHCTPYMEHT co Koj ce Bapa
HEeKOj NPOTMB CBOMTE Xenbu ga ce NoAnoXn Ha nocebeH pexum BO
OOHOC Ha 3awTuTaTta Ha manuuHcTBaTa (Buau Molla Sali v. Greece
[GC], 6p.20452/14, § 157, 19 pekemBpu 2018 rogmHa).

3A. Cypot 3abenexyBa Ha No4eTOKOT Aeka BrnagaTta He Hermpalwe
aeka oabuBaleTo Ha BnacTuTe Oa ce MNPOMEeHM HauuoHanHaTta
npUNagHOCT Ha >XanuTenoT BO CYACKMOT M30OpEeH MMEHUK
npeTcTaByBasio BMeLlyBakbe BO HErOBUOT "MpMBaTEH XNBOT" BO
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paMKuTe Ha 3HaderweTo Ha uvneH 8 § 1 og KoHeseHumjata. Bo ogHoc
Ha (aKTOT Aeka CO AOMALHOTO MpaBO Ha CyauMuTe MM ce AaBa
npaso (M ce 6apa oA HMB) Aa ja Aeknapupaart cBojaTa HauMoHarnHa
NpUNagHoOCT BO CyACKMOT N3bopeH MMEHUK BO KOHTEKCT Ha n3bopute
3a PCC (Bngu ctasosu 21 n 23 norope), Cyoot He rnega npuyimHa
Aa ytepau novHaky (Bugm Ciubotaru v. Moldova, 6p. 27138/04, § 53,
27 anpun 2010 rogmHa, BO KOj Bnactute opbune pga ro
eBUAeHTMpaaT OeKNapupaHnoT €THUYKM UOEHTUTET Ha >Xanutenot
BO 6asaTa Ha nogaTtoum Ha [p>KaBHUOT permcrap Ha HaceneHneTo).

3b. Cyport ke pasrneda ganu Toa BMeLLyBaHe € BO COrnacHoOCT Co
BTOPMOT cTaB of uneH 8 oan KoHBeHuujaTa — 0QHOCHO Jann e "BO
COrnacHOCT CO 3aKkoH", 3apaan egHa wunu noeeke of NEermtTMMHUTE
uenn HaBedeHn BO TOj cTaB U ganu 6uno "HeonxogHo BO €4HO
AEeMOKpPaTCKO OnTecTBo".

3. Cnopea BocnoctaBeHaTa cyAacka npakca Ha CygoTt, uapasor
"BO COrnacHocT co 3akoH" Gapa ocrnopeHata Mepka ga UMa HEKO]
OCHOB BO [OMAaLLHOTO NpaBo; NOKpaj Toa, Taa, UCTO Taka, ynaTyBa Ha
KBanUTETOT Ha 3aKOHOT 3a KOj CTaHyBa 360p, o4HOCHO ce 6apa Toj
Aa dbuge gocTaneH Ha 3acerHatoTo Nvue U NpeaBuanvB BO OAHOC Ha
HeroBuTe edbektn (Buam Kuric and Others v. Slovenia [GC], 6p.
26828/06, § 341, ECHR 2012 (n3Bagouu)). Bo gomawHoOTO npasBo
MOpa [a ce HaBede CO padyMHa jacHOCT 0BEMOT M HA4MHOT Ha
OCTBapyBak€ Ha PeneBaHTHUOT CTeNeH Ha AucKpeumja OOAeneH Ha
jaBHMTE BnacTtu 3a ga ce obes3beam Ha NOEANHUMTE MWHUMANHUOT
CTerneH Ha 3alTuTa Ha KOj MMaaT MpaBO COrflacHO BriafeeH-eTo Ha
npaBoTO BO €OHO AeMokpaTcko onwTectBo (Buan Piechowicz v.
Poland, 6p. 20071/07, § 212, 17 anpun 2012).

37. BO KOHKPETHMOT Cny4aj, Xanutenot, Koj 6un cyamja Ha
AnenaumoHnoT cya Bo WTnn, nobapan aa 6uge msBplueHa namMeHa
Ha HeroBaTa HauuoHarnHa NpuUnagHoCT BO CYACKMOT N3bopeH NMEHUK
og 2012 roguHa op byrapuH Bo MakegoHeu. MuHUCTEpPCTBOTO 3a
npaega M CydoBM BO [OBE MHCTaHUM oabune ga ro npudpatar
OapareTo 3apaau cnegHuse ocHoBu: 1) bapaweTo 6uno NogHeCceHo
no objaByBaH-€TO Ha ornacoT 3a n3bop Ha HoBK uneHoBu Ha PCC; 2)
Toa Ce oJHecyBano Ha u300OpHMTE npaBa Ha XanutenoTr BO
NpeTCcToOjHNOT M36op 3a HoBU uneHoBn Ha PCC; n 3) ke rm crtaseno
apyrute cyaum BKIyYeHUM BO OBOj M3bop BO HemnoBoOfHa nonoxba
(suam naparpad 9, 12 n 15 norope). Konky wto moxe aa ce pasbepe
o oncepBaummte Ha BnapaTta geka xanuTenoT He ycnean ga ja
AOKaXe Kako LWTo TOj TBpAen (MakegoHckaTa) HaumoHanHa
npunagHoct, CynoT 3abenexyBa fneka BO HWUTY egHa dasa BO
ocrnopeHaTa nocTtanka He 6uno noGapaHo of »anuTtenoTt Aa
06e36eam 6mno kakoB (06jeKTMBEH) OOKa3 Aeka HEeroBMoT HaBop (3a
M3MeHa Ha HaumoHanHaTta nNpunagHocT) e TodeH. BeywHocT, He
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NMOCTOM HULITO BO OCMOPEHOTO pelleHne LWTOo cyrepupa fgeka
GapareTo Ha xanutenot 6uno oabreHo Kako YNCTO CYBjeKTUBHO U
HeocHoBaHo. Bo Taa cmucna, CynotT MCTO Taka e CBeceH 3a
aprymMeHToT Ha Bnapata geka GapaweTo Ha XxanuTtenot ke 6uno
npudaTteHo [OKONKY He ©uno nogHeceHo no objaByBak-€TO Ha
ornacotr 3a u3bop Ha HoBW 4uneHoBum Ha PCC, Ha koj TOj uman
Hamepa fda ce kKaHauaupa. Bnagata He ynatm Ha kakBu 6uno
OOMNONHUTENHN YCMNOBM, Kako LWTO € OobjekTMBHa noTkpena Ha
BapameTo (Buan naparpad 31 norope).

38. Co ornea Ha oBue okonHoctu, CyooT cMeTa feka rnaBHaTta
npuymnHa 3a ocnopeHoTo oadbmBarwe 61O BPpEMETO Ha NOOHECYBaHE
Ha GapaleTO Ha XanuTtenoT, rnefaHo BO KOHTEKCT Ha HEeroBoTO
npujaByBarwe Ha NpeTcTojHNOT n3dop 3a PCC.

3. CypoTt HOoTMpa aeka HUTY MUWHUCTEPCTBOTO, HUTY YNpaBHUOT
Cyh He ynaTune Ha Hekoja 3aKoHCKa unuv apyra npasHa ogpenba npu
06pa3noXxyBakeTo Ha OCHOBOT Ha CBOMTE 3aknydoumn, 6e3 ornea Ha
eKCNMUMTHUTE XanbeHn HaBoAM Ha XanuTenoT BO TOj norneg
(Buan naparpacp 10 norope). Camo BuwmoT ynpaseH cyn ce
npounsHen geka OCnopeHoTo oabuBarwe Ha BapareTo Ha Xanutenot
(oM naparpacd 7 norope) ce 3acHoBano Ha 3akoHOT 3a
Penybnuuknot cyackm coet ("3akoHOT") M 3akoHOT 3a onwTarta
ynpaBHa MocCTanka; TOj, AOMNOMHUTENHO, M  MAEHTUMKYyBan
oapenbuTte WTO rM cMeTan 3a peneBaHTHWU 3a CBojaTa oanyka (Bnau
naparpad 15 norope). CygoT cmeTa geka YneHoT 6 o4 3akOHOT ro
onpeaenysa cocTtaBoT Ha PCC n geka uneHoT 221(1) og 3akoHOT 3a
onwTata ynpaBHa MocTanka M yTBpAyBa oOMwTUTe npasBuna 3a
nucnpaBka Ha rpewkM BO OOHOC Ha aAMUHUCTPATUBHM npallama.
HuTty egHa of oBne ogpendu He ce ogHecyBa Ha CyaCKMOT n3bopeH
WMEHUK UMM Ha ucnpaBKa Ha AeTanu cogpXaHu BO Hero. Bakeute
npallana ce perynupanm co uneH 17 og 3akoHoT, Ha KOj ce noBukan
Xanutenot Bo OapakeTo 3a M3MeHa Ha HeroBaTa HauMoOHanHa
npuNagHoCT BO CyACKMOT u30OpeH uMmeHuk (Bugum naparpad 8
norope). Toa, NCTO Taka, € NOTBpAeHO of cTpaHa Ha PCC (Buam
naparpadg 17 norope). He ce gageHu apryMeHTU, HUTY BO TEKOT Ha
ocrnopeHaTa noctanka Huty npen CyaoT, Aeka anuTenoT uMman Ha
pacnonarawe pyr npaBeH fek BoO 04HOC Ha Gapar-eTo.

40. CypoTt yTBpAM pAeka uneHoTt 17 op 3akoHOT oapenysa
HagneXHocT Ha MuWHMCTEepPCTBOTO 3a BOAEHE Ha U3bUpayvkMoT
CMMCOK W MnpoueaypanHuTe npasuna Noa KOW Cyauute MOXe [fa
GapaaT ucnpaBka Ha €BUMAEHTMpPaHUTE AeTanu, BKIy4YyBajku ja U
HMBHATa HauuoHanHa npunagHocT. Cnopen oBaa oapenba, TakBo
Gapare Tpeba ga ce nogHece OTKaKO CyACKMOT M3BOpeH MMEHMK Ke
ce CTaBu Ha yBug, WTO, caMo no cebe, MOXe Aa ce cry4nm camo no
objaByBarke Ha jaBeH ornac 3a m3bop Ha HoBM 4neHoBn Ha PCC
(Bugm naparpad 23 norope). Cnopea Cygot, ogpenbata e
nedvHnpaHa
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BO OMNWITW paMKU U Ce OOHecyBa Ha cCuTe Cyaum 4inm nogartoum ce
3anuwaHn BO CyACKMOT M3bopeH MMeHUK. Taa He COApXWU HUKakBa
Knaysyna Koja ja pgonpeuusvpa WM - orpaHudyBa Hej3vHaTa
NPUMEHSIMBOCT MW Nak ja NpaBu 3aBUCHA Of, Ha NpuUMep, oapeneHun
OKOJTHOCTU KOW Ce oAHecyBaaT Ha MOAHOCUMTENOT Ha GapaheTo BO
KOHKPETHNOT cryyaj. HaBncTnHa, He NoCcTon HULWTO BO Taa oapenba
WTo 6K MOXeno fa ce ToNKyBa kako 3abpaHa (OQHOCHO M33emMame)
3a cyaumte Kou ce KangugupaaT 3a u3bop Bo PCC pa Gapaar
ucrnpaBka Ha HMBHUTE JIMMHM NodaTouM BO CYACKMOT m3bopeH
UMEHUK, (BKNy4yBajkM ja M HMBHaTa HauuoHanHa npunagHocT) no
objaByBaH-€TO Ha OrnacoT 3a TakBu n3bopu. Bo KOHKPETHMOT cnyya;,
AOMalUHUTE BNacTU o HaBene W NpUMEHWUNE ropeHaBedeHOoTO
TONKyBake Ha Taa ogpeaba, koja cnopes CynoT He mMoxe ga ce
Kake aeka 6vna npeaBuanvBa; AOMOSHUTENHO, CNOpea MUCIEHETO
Ha CyaoT, XanuTenoT He MOXen pasyMHO [a OYeKyBa, BO OTCYCTBO
Ha 6uno kakeBa knaysyna BO Taa CMUCna, Aeka HeroBoto bapane Ke
ouae oabueHo no Toj ocHoB. Cnopepn Toa, nako gOCTaneH, NpaBHMOT
OCHOB Bp3 KOj Ce 3acHOBasio OCMOpeHOTO oabuBawe Ha GapareTo
He 61N NpeaBUaNMB.

41 Opa e posonHo 3a CynoT ga [ojoe OO0 3aknyyok Jdeka
BMELLYBaH-€TO BO NMpaBaTa Ha XanutenoT cnopen 4yneH 8 He 6uno
"BO cornacHocTt co 3akoHoT" (Bugu Kuric and Others, uuTupaH
norope, § 349). majkn ro npegsug T0j 3akny4yok, Cyoot He cmeTa
AEeKa e HeonxodHo Aa ce YTBpPAM Aann ce MWCMNOMHEeTUM apyrute
ycnoBu of uvneH 8 § 2. Cnopen T1oa, CynoTt yTBpAM Aeka NocTou
nospena Ha uneH 8 og KoHeeHuujaTa.

B. X)KanbeH HaBopf cnopef 4neH 6
HonywmeHocm

(a) MogHecoumn Ha cTpaHKUTe

42. BnapaTta ro ocrnopu TBPAEHETO Ha XanuTenoT geka He 6un
3ano3HaeH co usbopHute cnmcoun og 2006, 2008 n 2010 rogmHa
wto 6une goctaBeHM Ooka3 oA cTpaHa Ha MUHMCTepPCTBOTO 3aedHO
CO OAroBOPOT Ha MPUroBOPOT Ha XanuTenoT LWTO TOj ro Mman
nogHeceHo [0 YnpasHMOT cyd. Crnopen BaXeuykuTe 3akoHW, Tue
CyOCKM M300pHU MMeHUUM Oune CTaBeHW Ha yBMA BO Toa BpeMme, a
XanutenoTt He rm ocnopun. OncepBauumte Ha MWHUCTEPCTBOTO
AOCTaBEHM Kako OAroBOp Ha HeroBaTa xanba Oune goctaBeHM OO
XanutenoT (naparpad 14 norope) u ce noTBpaa Aeka TOj 6un
3ano3HaeH Co ropeHaBeeHNTe QOKa3MW.
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43. Xanutenot NOBTOPHO M3Hece HaBoAW Aeka NpeaMeTHUTE
Aokasn He Gune JocTaBeHW 4O HEro M Aeka cnopep Toa, He My buna
fafleHa MOXHOCT [1a ce Npou3Hece 3a HUB.

(6) OueHka Ha CypoT

44. Co orneg Ha OKOMHOCTUTE Ha KOHKpeTHWoT cnydyaj, Cyaot
cMeTa Jeka e COOABETHO [a pasrfieda Ha COMNCTBEH npeasior Aanu
XanbeHMoT HaBog Ha XanuTenoT MO OBOj OCHOB € [03BOSfIEH BO
cornacHocT co uneH 35 § 3 (6) og KoHseHuujata (Bugn Magomedov
and Others v. Russia, 6p. 33636/09 n 9 gpyru, § 49, 28 mapt 2017).
OBaa ogpenba ro npegsuaysa cnegHoTo:

YneH 35 § 3 (6)

"3. CynoT Ke ja npornacu 3a HefonylTeHa Cekoja MHAmMBMAyanHa xanba
JOCTaBeHa Bp3 OCHOBA Ha YneHoT 34, ako OueHu Aeka:

(6) Xanutenot He npeTpnent 3HaduTernHa wTeTta, OCBEeH [JOKOJIKY
noynTyBawkeTo Ha 4OBEKOBUTE nMpaBa /J,ed)VIHVIpaHVI BO KOHBeHLI,VIjaTa n
Hej3l/IHVITe NPOTOKOJIN 6apa ncnmntyBake Ha OCHOBaAHOCTa Ha XanbaTa n nog
yCInoB HMegeH npegmMmeT ga He MoXxe fa ovae 0chpneH no OBOj OCHOB WUTO HE
€ CO0ABEeTHO pasrnedaH oa ctpaHa Ha AoOMallHUTE CyadoBW.

45. CynoT Ha noveToKoT 3abenexyBa Aeka »xandeHMoT HaBog Ha
XXanuTtenoT No OBOj OCHOB Ce OAHecyBa CaMO Ha MaTtepujanHurte
Aokasun, ocobeHo npenucu of cyackute nsbopHu nmerHnum og 2006,
2008 n 2010 roguHa, koum Oune BO MpUNOr Ha orncepBauunTe Ha
MWHNCTEPCTBOTO MOAHECEHM Kako OAroBOp Ha TBPAEHETO Ha
XanutenoT npea YnpasHuoT cyq (Bugu naparpad 11 norope). Bo
OTCYCTBO Ha GUIO KakoB AOKa3 Aeka Tue npenucu bune gocrtaBeHu
Ha xanutenoT, CyooT He MOXe Ada ro npudartv aprymeHToT Ha
Bnapata peka HaBuctMHa Oune pocTtaBeHn. PakToT  geka
oncepBauunte Ha MWHUCTEPCTBOTO MNOAHECEHM KaKO OLrOBOP Ha
XanbaTa Ha xanuTtenoT nped Buwmot ynpaeeH cyg 6une goctaBeHu
[0 xanutenot e HeybeanuB BO TOj mornea (Buau naparpad 39
norope).

46. Cnopepg CynoT, OBOj OKa3 He I coapiKen oncepBaummTe WTo
npeTcrtaByBane o6pasnoXeHO MUCMEHE 3a OCHOBAHOCTA Ha
XanbeHnoT HaBog Ha xanutenot (Bugu, obpaTtHo, Milatova and
Others v. the Czech Republic, 6p. 61811/00, § 65, ECHR 2005-V).
Tue Oune o006jekTMBHM [OKasnm BO Bpcka CO eBuaeHumjata 3a
Xanutenot (BkAydvyBajkm mm U WHdOpMaummte BO BpcKa CO
HaUNOHANHNOT MAOEHTUTET) BO NPETXOOQHUTE TPU CYACKU M3BOPHU
nmeHnun. Bo Bpcka co osa CynoTt ce cornacyBa co BnagaTta geka
XanutenoTt mopa ga 6un 3ano3HaeH CO coAapXuHata Ha TOj Aokas
(Bugm naparpad 23 norope). BcywHOCT, TOj He BROXWMA NPUroBOP
n He
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NMOCTOM HULITO [a yKaxe [eKka Toj He 6un 3ano3HaeH co HuB (BMAU
BENet Praha, spol. s r.o. v. the Czech Republic, 6p. 33908/04, §
125, 24 peBpyapm 2011).

47. lMoHaTamy, Kako LITO MOXe [a ce BWAW O peLleHWeTo Ha
YnpasHuoT cyg of 26 oktomepu 2012 rognHa, NOTBPAEHO O CTpaHa
Ha BuwwroT ynpaBeH cya no BnoxeHaTa >xanbda (Bunan ctaBoBu 12 m
15 norope), Toj AoKa3 UM OBO3MOXMWI Ha CydoBMTE Oa ja yTBpaar
AeKnapvpaHaTta HauuoHanHa npunagHocT Ha xanutenot (byrapuh)
BO peneBaHTHOTO Bpeme. Cenak, ¢akToT fgeka Xanutenot
NpeTxoaHo ce usjacHun geka e byrapuH necHo moxen ga ce yTBpAau
CO yBWMA BO NpeagMeTHOTO [ocue, a YNpaBHUTE CYAOBM MOXene Toa
Aa ro yTepaaT CO M3BPLUYBaH-ETO HA HUBHUTE HaASNEXHOCTU (BMAU
Holub v. the Czech Republic (dec.), 6p.24880/05, 14 pekemBpu
2010; Bugun, obpatHo, Krémar and Others v. the Czech Republic,
6p.35376/97, § 44, 3 mapt 2000). HaBuctnHa, Bo Baparwara LWTo
NMoKpeHane OCMOpeHUTE MNOCTanKWM XanutenoT jacHO u3jaBun geka
HeroBaTa Hamepa e a Ce CMEeHU 3anucoT 3a HeroBaTa HauuoHasnHa
npunagHoCT BO CyAcKMOT u3bopeH wuMeHuk oa byrapyH Bo
MakenoHel (Buau ctaBoBu 7 n 8 norope).

48. W Ha Kpaj, umajku rv npeasu NpUYnMHUTE BP3 OCHOBA Ha KOW
YnpaBHMOT cyg ro oabun 6apakeTo Ha XxanutenoT (Buau naparpad
34 norope), CynooT He cmeTa [Jeka martepujanHuTe [OKasn BO
npawake ouurnegHo Bnvjaene Ha cyackoTo pewenune. Cnopea
CynoT, HaBefeHMOT [oKa3 Heman 3Hayewe 3a UCXodoT Ha
npegMeToT M HaoauTe Ha YNpaBHWOT Cy4 3a OCHOBaHOCTa Ha
XanbeHnot HaBog Ha XanutenoT (Buawn, obpartHo, Colloredo
Mannsfeld v. the Czech Republic, 6p. 15275/11 n 76058 / 12, §§ 30-
31, 15 gekemspwu 2016).

49. Op osue npuunHn, CyooT yTBpAM OeKka XanuTenoT He
npeTpnen 3HayuMTenHa wTeTa WTo YNPaBHUOT cyd He My AOCTaBui
npenucun of n3sagouuTe of CyaAckute M3BOpHU MMEHUUU OOCTaBEHM
Kako gokasu of cTpaHa Ha MuHucTepctBoTo (Buau Liga Portuguesa
de Futebol Profissional v. Portugal (dec.), 6p. 49639/09, § 39, 3
anpun 2012).

5. TlMoHatamy, CymoT cmeTa fpeka npegMeTHUOT crnyydaj 6un
COOABETHO pasrnefaH of CTpaHa Ha AoMallHWTe CydoBM BO ABeTe
WHCTaHUM M JOeKka MNoYnTyBaweTO Ha YOBEKOBUTE nNpaBa He Gapa
pasrnegyBake Ha OBOj XanbeH HaBog BO OOHOC Ha OCHOBAHOCTA
(sugm Cavajda v. the Czech Republic (dec.), 6p. 17696/07, 29 mapT
2011).

51. Cneawn geka oBoj »xanbeH HaBog mMopa ga buge npornaceH 3a
HegonyLwWTeH, BO cornacHocT co 4vneH 35 § 3 (06) oa KoHeseHumjaTa.
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Il. MIPUMEHA HA YJIEHOT 41 O] KOHBEHLNJATA

52. YneH 41 on KoHBeHuujaTa npeasuaysa:

"Kora CypoT ke oueHu peka noctoum nospeda Ha KoHBeHuujata unu Ha
NPOTOKONUTE, U aKo BHATPELIHOTO MPaBo Ha 3acerHataTta Bucoka gorosopHa
CTpaHa OBO3MOXyBa CaMO [JenymMHa penapauuvja, CyaoT, [OKONKy e
noTpebHo, ke AoAenu npaBnyHa oTLWTETa Ha OWTETEHUOT."

A. OTwTeTa

53 XKanutenot nobapa 60.000 eBpa BO 04HOC HA HEMaTepujanHa
lwTeTa no OCHOB Ha MCUXWYKO CTpagare NoBp3aHO CO HaBOAHUTE
noespeau.

54. Bnapata ro ocrnopu oBa 6apawe Kako NpeKyMepHO WU
HEOCHOBaHO.

%. Wmajkn ja npegsua norope yteBpaeHata nospega, Cynot
cMeTa Jeka gogernyBarheTo Ha HagoOMeCT 3a HemaTtepujanHa wreTa
e onpaBgaHO BO OBOj cnydaj. OanyyyBajkm Ha npaBu4YHa OCHOBA,
Cyoot my pgopenysa Ha xanutenot 4.500 eBpa, nnyc 6uno kKakesu
TakCu Kon MOXe fa duaaT HannaTeHwu.

b. Tpowouu

5. Xanutenor mucto Taka nobapa 807 eBpa 3a Tpowwouute
HanpaBeHW npen AomMawHuTe cygoBu u 2.589 eBpa 3a TpowiouuTe
HanpaeseHn npen Cygot. lMpBMOT M3HOC Ce OOHecyBa Ha CyacCKu
TakCu BO OAHOC Ha MocTankuTe npea ynpasBHUTE CyOOBW; BTOPUOT
M3HOC Ce OJHecyBa Ha aJBOKaTCKMTE Harpagu 3a HeroBoTo
3actanyBake (Bp3 OCHOBa Ha TapudHMKOT Ha MakegoHckata
afBokaTCcka KOMOpa), Kako WM MOLITEHCKM TPOLouu U TpoLiouM 3a
npesoa. >Kanutenot AocTaBm TPOLLKOBHUK U KOMWX OA YNNaTHULM.

57. Bnapgata rmm ocnopu oBue Gapara Kako HEOCHOBaHU U
NPeKyMepHW.

58. CornacHo cyackarta npakca Ha CyaoT, »anuTtenoT Mma npaso
Ha HagoOMeCT Ha TpowouuTe caMO AOKOSKYy ce JoKaxe geka bune
HaBUCTMHA W HEONXOAHO HamnpaBeHW U ce pasyMHU BO OOHOC Ha
nsHocot (Bngu Editions Plon v. France, 6p. 58148/00, § 64, ECHR
2004-1V). Bo KOHKPETHMOT crnyyaj, 3emMajku rv npeaBug JOKyMeHTUTe
CO KOM pacnonara v ropeHaBegeHuTe kputepuymu, Cynot cmeTta
Aeka e pasymHo aga popenu usHoc on 1.800 espa, Bo kou ce
ondakaaT TpoLwiouMTe No CUTe OCHOBM, NNyc BMMO Koja Takca LTo
MOXe Aa buae HannaTteHa Ha Xanutenor.
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B. 3aTe3Ha kamaTa

5. CyLI,OT CMeTa [eKa 3aTe3HaTa KaMaTa Tpe6a Ja ce mcnnatu

cnopep HajHMCKaTa kamaTHa cTanka 3a MosajvmeHu cpencTeBa Ha
EBponckaTa ueHTpanHa GaHka, Ha koja Tpeba ga ce pgopagat
TPUNPOLIEHTHM NOEHW.

oA OBUE MNMPUYHNHW, CYOOT,

1.

Ja npoenacysa, coO MHO3WHCTBO rnacoBwu, anbaTa BO Bpcka Co
oabvBakeTo Ha [oMmallHWTe BRactM fa ja peructpupaart
u3jaBeHaTa HauMOHanHa npuMNagHOCT Ha XanutenoT 3a
AONyLITEHA;

o rnpoenacyea, e€pgHornacHo, OCTaTOKOT o4 XanbaTta 3a
HeOonyLwTeH;

Cmema, cO LLECT rnaca HacnpoTu efeH, Aeka nma nospeda Ha
yneHoT 8 og KoHeeHuujaTa;

. CMema, co LIeCT rnaca HacnpoTu eaeH,

(a) meka opgrosopHaTa ApxaBa Tpeba ga My M ucnnatu Ha
XanutenoT, BO POK o4 TpW Meceuu o4 AeHOT Ha NpaBOCUNHOCTA
Ha npecygarta, BO COrfacHocT co uyneH 44 § 2 og KoHeeHuujaTa,
cnegHuTe M3HOCU, Kou Tpeba aa ce KoHBepTupaaT BO BanyTtaTta
Ha TyXeHaTa [pXaBa MO CTanka NpUMEHNMBa Ha [OEHOT Ha
ucnnarara:

(i) 4.500 eBpa (4eTupu unjagn n NETCTOTUHW eBpa), NNyc

OMNo KakBM Takcu KoM MoXe Aa buaaTt HannaTeHu, BO OAHOC

Ha HemaTepwujanHa wTeTa;

(i) 1.800 espa (unjaga u ocymcTo eBpa), nnyc 6uno kKoja

Takca koja MOxe pa buge HannateHa Ha >XanuTenoT, BO

O[HOC Ha TpoLUOLUW;
(6) peka o4 WCTEKOT Ha ropeHaBedeHWTe TpuU Meceuu O
ucnnatata Ke ce nMpecMmeTyBa KamaTa Ha ropeHaBeaeHuTe
M3HOCK, NO CTanka efHakBa Ha HajHWUCKaTa cTarka 3a nosajMeHu
cpeactBa Ha EBponckata ueHTpanHa 6GaHka, 3a nepuodoT [0
nnakaweTo, NNyC TpY NPOLIEHTHU NOEHN;

5. F'o omgpna, egHoOrnacHo, oCTaToKoT oA 6apa|-beTo Ha Xanntenot

3a rnpasn4eH HagoMecCT.
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M3roTBeHO Ha aHIMUCKM 1 OCTaBeHO Ha NMCMeHo Ha 16 maj 2019
roguHa, cornacHo npasuno 77 §§ 2 n 3 oag [enosHukoT Ha CynoT.

Renata Degener Linos-Alexandre Sicilianos
3aMeHuK-cekpeTap MpeTcenaren

Bo cornacHocT co uneH 45 § 2 og KoHBeHuujata u NMpasuno 74 §
2 oa enosHukoT Ha CygoT, BO NpuUrior Ha oBaa npecayga e
NOMeCTEHO U34BOEHOTO MUCHewe Ha cyaujaTa Wojtyczek.

L.A.S
R.D.
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N3OABOEHO AENTYMHO HECOIMACHO MNCIIEHE HA
CYONJA WOJTYCZEK

1. Co pomkHa noYuT He ce corfnacyBam CO CTaBOBUTE Ha
MHO3WHCTBOTO [€eKa >anbaTta e gonywteHa n Aeka uma nospeaa Ha
JyneH 8. Cnopea MeHe, peleHMeTo co koe ce oabuBa ga ce n3BpLuM
npoMeHa Ha eBMAeHUMjaTa Ha >KanuTenoT BO U3bUpavkMoT CrMCOK
BO OAHOC Ha HauuoHanHata npunagHoOCT He npeTcTaByBana
BMeLLYyBaH-€ BO MpaBoOTO 3alUTUTEHO co 4fieHoT 8 oa KoHeeHuujaTa.
MoeTo HecornacyBakwe CO MHO3MHCTBOTO Ce oHecyBa 0CObeHOo Ha
() TonkyBaweTo Ha PamkoBHaTa KOHBEHUMja 3a 3alTUTa Ha
HauMOHanHuTe ManuMHCTBa, Koja ro COYMHyBa KOHTEKCTOT BO KOj Ce
npumeHysa [EBponckata KOHBEHUMja 32 4OBEKOBM MpaBsa;
(i) meToponorvjaTa 3a NnpuMeHara, Kako U 3Ha4eHeTO, Ha YrneH 8 of
EBponckaTta kOHBeHUMja 3a YOBEKOBM npasa; u (iii) meTogonorvjaTa
3a TOMKyBake Ha HauMOHaNHOTO 3aKOHO4aBCTBO W HerosaTta
CoApXuHa.

2. Bo Bpcka co daktuTe Ha Ccry4ajoT, jac HOTMpaMm [Jeka
XanutenoTr ce wuaeHTUdUKyBan kako byrapuH BO npeTxogHute
n3bopu 3a Penybnuukmot cygckm coseT (Bo 2006, 2008 mu 2010
rogvHa - Bugu naparpad 15 og npecyaara). Ha nsbopute Bo 2012
roguHa TOj oanyyun pa ce wugeHtudukyBa kako MakegoHed,.
XKanutenot ro o6pas3noxun OBOj HOB WAEHTUTET WUCKIYyYMBO CO
CBOETO MNpaBoO Ha crnobogHa camouaeHTudukaumja (Buan naparpad
10). Cnopen HauuMoHanHUTE BRacTu, XanutenoTr ©Oapan Hedep
npegHocT Ha wu3bopute (Buau naparpad 12 m 15). Co ppyru
300poBM, HauMOHaNHUTE opraHn ro opbwune HeroBoTo 6Gapawe
oLeHyBajKkun ro kako 3roynoTpeba.

3. Bo KOHKpeTHMOT cnyyaj, MHO3WHCTBOTO CO MpaBO ynaTyBa Ha
PamkoBHaTa KOHBeHUMja 3a 3aWwTuUTa Ha  HauuoHanHuTe
ManuuHcTtBa. 3abenexyBam pgeka CesepHa MakegoHuja ro mma
paTudUKyBaHO OBOj OOrOBOP W [eka WCTMOT CTanui Ha cuna BO
OfHOC Ha Taa gpxaBa Ha 1 deBpyapu 1998 roguHa. Co gonuc o
MUWHUCTEPOT 3a HagBopewHu pabotu, og 16 anpun 2004 roauHa,
eBuaeHTMpaH Bo ['eHepanHnoT cekpetapujat Ha CoBeToT Ha EBpona
Ha 2 jyHn 2004 rogmHa, CeBepHa MakenoHuja ja gage cnegHaTta
n3jaBa BO BPCKa CO OBOj JOroBOp, 3aMEHYBajKnN MM CBOUTE NMPETXO4HU
n3jaBu:

"TepMMHOT 'HaumoHanHM ManumHcTBa' WTO ce KopucTM BO PamkoBHaTta
KOHBEHUMja n ogpenbute o uctata KoHBeHuMja ke ce npuMeHyBaaT 3a
rparaHuTe Ha Penybnuka MakegoHuja KOM XUBeAT BO HEj3UHUTE FPaHULU U

Kom ce pen of anbaHCKMOT Hapod, TYPCKMOT Hapod, BralKUOT Hapod,
CPrCKNOT HapOA, POMCKMOT Hapoa U 6oLHa4ykMoT Hapog'".
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4. PamkoBHaTa KOHBEeHUMja 3a 3allTuTa Ha HauuoHanHuTe
ManuuHCTBa coapXxun ogpeaba co crneaHnoT TEKCT:

YneH 3

"1. CeKkoj NpunagHMK Ha HauMOHAaNHO ManuMHCTBO MMa npaBo crnobogHo aa
n3bepe ga ce TpeTupa Unu ga He ce TPETMPa KaKo TakoB, @ HUWKaKea LITeTa
He cMee [a npouanese of TakBMOT U3bop uUnun o OCTBapyBaHETO Ha NpaBaTa
noBp3aHn Co Toj M3Bop.

2. NpuvnagHnunTe Ha HauMoHanNHWTE ManuuMHCTBa MOXe Aa rm ocTeBapysaar
npaeata n cnoboauTe WTO Npou3nerysaat of NpUHUMNMTE npeaBuaeHn BO
oBaa PamkoBHa KOHBeHUMja NoeanHEYHO, Kako 1 BO 3aeaHuua co apyru."

M3BewTajoT-0bpasnoxeHne Ha PamkoBHaTa KOHBEHUMja 3a
3aWTMTa Ha HauMOHanNHUTE ManuuMHCTBA M COOPXWU CcregHuTe
objacHyBara BO BpcKa CO OBa:

"12. Ucto Taka, Tpeba ga ce uctakHe geka PamkoBHaTa KOHBeHUMja He
cogpxu geduHuumja 3a NOMMOT "HaLMOHanNHoO ManumMHcTBo". belwe oany4veHo
Ja ce 3aB3eMe nparmMatuvyeH npucran, Bp3 OCHOBA Ha Mpu3HaHWe geka BO
oBaa (pasa € HeBO3MOXHO Ada ce Aojae A0 AeduHuuMja WTO Ke MOoXe ada
Aosefe 4o onwTa nogapLuka o4 cute 3emju-uneHkn Ha CoseToT Ha Espona.

UneH 3

Cmas 1

34. CtaB 1 npBO My rapaHTMpa Ha CeKkoj MpunagHWUK Ha HauMoHarHo
ManuuHcTBO croboaa aa n3bepe Aa 6uae TpeTupaH unu He kako TakoB. OBaa
oppenba ocTtaBa Cekoj TAaKOB NMOeAMHEL, Aa OAMYyYM Janu caka UM He caka fa
6uge nopg sawTuTata WTO npouaneryesa o npuHUMNuTe Ha PamkoBHaTa
KOHBeHUWja.

35. OBOj CTaB He 3HauM NpaBo Ha NoeauHEeUoT da u3bepe NPOM3BOSHO Aa
npunara Ha Hekoe HauuoHarHo ManuuHcTBo. Cy6jeKTMBHMOT M3Gop Ha
noeAuHEeLOT € HepacKUHIIMBO NOBP3aH CO OGjeKTUBHU KpUTEpUyMU
peneBaHTHU 3a MAEHTUTETOT Ha NULETO [aKLUeHT goaaneH].

36. CtaB 1 gononHMTENHO NpedBvayBa Aeka HUWKakBa LUTeTa He cMee fa
npousnese of 3arapaHTUpaHNoT crnobofeH n3dop, unu o OCTBapyBaH-ETO Ha
npaBaTta ko ce noBp3aHu co Toj u3bop. OBOj oen og ogpenbaTta uma 3a Len
[a ce rapaHTupa feka Hema MHOMPEKTHO Aa Ce HaHece LUTeTa Ha YXXMBabeTO
Ha crnobopgaTa Ha nsbop."

Co pgpyrm  300poBW, crnoped  M3BelTajoT-00pasnoxeHue,
PamkoBHaTa KOHBEHUMja He rapaHTMpa nNpaBo Ha apbuTpapeH n3dop
Ha COMCTBEHMOT ETHUYKM unaeHTuTeT. Taa camo ro rapaHTupa
NpaBOTO Ha MNpuNagHMUMTE Ha HauWOHanHWTE ManuuHCTBa ga ce
oTkaxaT cnobogHo op nocebHaTa 3awTuta Ha PamkoBHaTa
KOHBEHUMja 1 aa ro nsbepar reHepanHuoT pexum. NpunagHuk Ha
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HaUWOHaNHO MarnuuMHCTBO MMa NpaBoO Aa Ce OTKaxe o[ 3awTuTtaTa
Ha PamkoBHaTa KOHBeHUMja BO oppedeHun m3bpaHu obnactn Ha
XMBOTOT UnNn BO cute obnactn. Bo ucto Bpeme, npuvnagHocTa Ha
HaUMOHaNHO MarnuuHCTBO WM HaUMOHANHOTO MHO3MHCTBO 3apagu
OoCTBapyBake Ha oApedeHu npaBa He € WOEHTUYHO CO E€THUYKMOT
naeHTuTeT. ETHNYKMOT MOeHTUTET Kako TakoB, crnopes PamkoBHaTa
KOHBEHUMja, oapasyBa OO6jeKTUBHU KpuTepuymn npudarteHn BO
OMNWITECTBOTO 3a Koe cTaHyBa 360p. Toa He e CyBjeKTMBHO YyBCTBO U
He Moxe fa buge nsbpaHo apbuTpapHo.

O6pasnoxeHneTo Ha MHO3MHCTBOTO MOXe [a cyrepupa geka 3a
uenuTe Ha npusHaBawe Ha ETHWYKMOT WAEHTUTET of CTpaHa Ha
Ap>XaBHUTE opraHu, cybjeKTMBHUTE YyBCTBA Ha 3acerHatoTo fvue ce
cekorawl opanydyBadku. Cnopen MeHe, TakBO TOSKyBake Ha
PamkoBHaTa KoHBeHUMja He Bu 6uno To4Ho. Toa Bu ce ogganeymno
N of TEKCTOT Ha cnorogbarta n og HamepaTa Ha AOrOBOPHUTE CTPaHn
Kako WTO Cce M3paseHn BO ropeHaBedeHWOT  M3BEeLTaj-
obpasnoxeHue.

5. MpeTxo4HO ™ M3pasvB MOUTE COMHEXW 3a Toa Adanu npasoTo
o4 uneHoT 8 Ha KoHBeHumjaTa MOXe [a ce NPOoLMPU Ha €THUYKUOT
MOeHTUTET (BUAM MOe U3LOBOEHO MUCHEHE BO MPUIOr Ha npecyaaTa
BO cny4ajoT Ha R.B. v. Hungary, 6p.64602/12, 12 anpun 2016). OBa
npawase, cenak, He € oAfydyBadykOo BO NPeAMETHUOT Cryyaj,
Ounaejkn BO CeKoj Criydaj € TEeWKO Aa ce 3aKkny4ym AeKa YneHoT 8, Kako
LWITO Ce TOSfKyBa BO cyAackaTa npakca Ha CyaoTt, e npuMeHnuB 3a
XanbeHuTe HaBOAM Ha XanuTenor.

Cyoot ce ocBpHa Ha npawaka BO Bpcka CO 3awtvtarta Ha
€THUYKNOT NOEHTUTET BO COrNacHOCT co yneH 8 og KoHBeHumjaTa BO
npecygata Bo cnyyajot Ha Ciubotaru v. Moldova (6p.27138/04, 27
anpun 2010), BO koja r1m n3Hece cnegHute crasosu (§ 57):

"CynoT He ro ocnopyBa npaBoTo Ha Bnagata ga 6apa noctoewe Ha
00jeKTVBHM [OKa3n 3a TBpAeHa 3a eTHu4Ykata npunagHocT. Bo cnvyHa
Hacoka, CydoT e nogroTBeH Aa npudpatu geka Brnactute Tpeba ga umaat
cnobopa ga opgbujaT 6apare 3a oumumjanHo permcTpupame Kako npunagHuk
Ha ogpedeH E€THUKYM BO criyyaj kora GapareTo e 4MCcTO CyDjeKTMBHO W
HeoCcHoBaHo."

Jac uenocHo ce cornacyBam CO OBOj CTaB.
OBoj npuctan € [JONOSHUTENHO MOTBPAEH M O00pa3noXeH BO
naparpad 59 of ncrata npecyaa Ha CregHUOT HauuH:

"Umajkn v npegsma OKOMHOCTUTE Ha CNy4ajoT BO LenvHa, He MOoXe Jda ce
Kake Aeka nocrankata 3a Aa ce OBO3MOXMW Aa bupe msBplieHa uaMeHa Ha
perucTpupaHarta eTHM4YKa NpunagHocT Ha KanutenoT buna BO COrnacHocT co
no3nTuBHUTE 0OBpckM Ha MongaBuja 3a 3alWwTWTa Ha HEroBOTO MpPaBO Ha
noymTyBake Ha NpuMBaTHWMOT xuBOT. 3a CydoT, HeycnexoT Ha ApXasaTta ce
COCTOM BO HEMOXHOCTa Ha xanutenot ga my buge pasrnefaHo TBpAEHETO
AeKa e npunagHuK Ha ogpeaeHa eTHUYKa rpyna Bo CBETNMHATa Ha
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00jeKTUBHO NPOBEPNMBY U3BeAEHU A0Ka3u BO NMPUIIOr Ha Toa TBpAeHe."
[nopapeH akueHT]

Cnopen 0BOj npuctan, €THUYKNOT MAOEHTUTET Ce COCTOM BO
npunarakeTo KOH Hekoja eTHMYKa 3aegHuua. Mako npunarakeTto BO
3aegHuLaTa 3aBUCKM UCTO Taka U o4 NuYeH nsbop, He MOXe Aa ce
cBege Ha TakoB m3bop. [NpunagHocTa KOH eTHW4YKa 3aedHuua e
ONWITECTBEHA peanHoCT LWTO BKAydyBa pasfnnyHM BUOOBU Ha
WHTEpaKumMn co Apyrute HejauHu npunagHuium. Co gpyrm 36oposw,
yneH 8 He ja 3awTuTyBa cnobogata Ha apbuTpapHo yTBpAyBaHe Ha
COMCTBEHNOT ETHWYKM WMOEHTUTET MO naT Ha edHoCTaBHa M3jaBa
HenoTKpeneHa co 6uno kakem 06jekTMBHM gokasn. O Tne NpUYnHNU,
oabuBareTO Oa ce NpusHae NpPoMeHa Ha eTHUYKUOT MOEHTUTET ako
OapabeTo He € TMOTKPEeneHo CO [AoKasn LTO YKaxyBaaT Ha
00jEKTUBHN KPUTEPUYMN HE MOXE Ada Ce CMeTa 3a BMellyBahe BO
npaeo 3aLlUTUTEHO CO 4YreH 8.

6. Bo naparpacd 32 o oBaa npecyda, MHO3WMHCTBOTO Cyauu ro
N3Hecoa crnegHoOTO MUCTEHE:

"CyOoT NpeTxXO4HO OLEeHU [eKka eTHUYKMOT WMAEHTUTET € AeTan wWTo ce
ofgHecyBa Ha WOEHTUTETOT Ha MoeauMHeLOT, KOj cnara BO nuyHata cdepa
3awTuteHa co uneH 8 opg KowseHuwjata (Bugm Aksu v. Turkey [GC], 6p.
4149/04 n 41029/04, § 58, ECHR 2012, n S. and Marper v. the United
Kingdom [GC], 6p.30562/04 n 30566/04, § 66, 4 nekempu 2008)." [noganeH
aKkueHT]

OBaa d¢opmynauuja He e MHory pobpa. 36opot "getan" Ha
aHrMNCKM ja3nk MoXe fa 3Hauu (i) "vHaMBuMAyanHa KapakTepucTuka,
dakT nnu enemeHT" unu (ii) "noman nnmn nomanky 3Ha4yaeH enemMmeHT
unu kapaktepuctuka" (suam The New Oxford Dictionary of English, J.
Pearsall (ed.), Oxford University Press, Oxford, 1998, p.502,
"detail"). Cnopen MeHe, 3a NOBEKEeTO fyre eTHUYKNOT UOEHTUTET He €
HULITO Of ropeHaBeAeHOTO. ETHUYKMOT MOAEHTUTET € CYLUTUHCKM Oen
Ha NIMYHNOT NOEHTUTET, €AEH O HEroBMTE HajBaXkHM acnekTn. Kako
wTto e objacHeTo of cTpaHa Ha CynoT BO 06pasnoXeHMeTo Ha
npecygata Bo cnydvajor Ha Ciubotaru (umtmpan norope, § 53),
"eTHUYKNOT WMOEHTUTET Ha NOeAMHELOT MpeTcTaByBa CYLUTMHCKU
acnekT Ha HEroBMOT UMW HEj3UHNOT NPUBATEH XUBOT N OEHTUTET".

Wcto Taka, HOTMpam [feka BO ABeTe npecyan UUTUpaHu BO
naparpacd 32 oa npeameTHaBa npecyna, eTHUYKMOT MOAEHTUTET e
HaBe[eH Kako "enemeHT", a He kako getan. ®pasaTa "geTan wTo ce
OAHEeCYyBa Ha UOEHTUTETOT Ha NoeaMHeLOoT" € 3eMeHa o npecynaTa
of cnydajot Ciubotaru (umtmpaH norope, § 49). Cenak, noumoTt
"netan" BO uctata npecyga € KOHTPaAuKTOpPEeH CO HarnacyBaweTo
Ha CyLUTUHCKaTa NpMpoAa Ha eTHUYKMOT naeHTtuTeT (ibid., § 53).

7. XXanutenoT BO KOHKPETHNOT Cny4aj ce Xarnewe geka HeroBnot
HOB €THUYKM MOEHTUTET He Gun Npu3HaT BO KOHTEKCT Ha u3bopute
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3a Penybnuyknot cyacku coset. CrnyyajoT ro nokpeHysa npallateto
aanu xanutenot 6un Bo MOXHOCT ga obes3bean npusHaBawe Ha
HEroBMOT HOB E€THUYKM WOEHTUTET BO APYrn cdepu Ha XMBOTOT U
Aanun Toj moxen aa nobapa o BnactuTe NOOMWTO Npu3HaBake Ha
CBOjOT HOB HauMOHaneH WAEHTUTET, WTO OM My ONnecHwuno ga my
6uae npusHaT MOeHTUTETOT BO NocneumduyHn cpepm Ha XXMBOTOT.

Mpawaketo Ha nouYnTyBawke Ha ETHUYKMOT WOEHTUTET Ha
nnyHocTa HGapa nowmpoka oueHKa Ha npaBHaTa cocTojba Ha nMueTo
BO OBOj nornep, vis-a-vis HaunoHanHUTe BnacTn BO pasnnyHu cepm
Ha xmBoTOoT. OCcoBeHOo, ce YMHM HEOMXOAHO Aa ce uma ceondaTeH
nperneg Ha HauuoHanHOTO 3aKOHOL4ABCTBO LUTO CEe OfHEecyBa Ha
NpuU3HaBakETO Ha €THUYKMOT MAEHTUTET BO OBME PA3fMYHUN cepu.
McTo Taka e Heonxo4HO Aa ce pasrfeda Kako oBa 3aKOHOOaBCTBO €
NPUMEHETO Ha XXanuTenor.

MHO3MHCTBOTO CcyauMu  oanydvja ga 3aB3emar npucran
cneundundeH 3a egHa obnacTt: TMe o pasrnegyBaa E€THUYKMOT
NOEHTUTET BO KOHTEKCT Ha u3bopute 3a PenyGnuykmot cyacku
COBET, a ro UrHopupaa npawluareTo 3a NPU3HABaHETO HA ETHUYKMNOT
noeHTMTeT BO ApyrM  KoHTekcTu. Cnopes  MeHe, TakBaTa
MeToosorMja Ha NpUMeEHa Ha 4YneH 8 Ha npawanaTa 3a €THUYKUOT
noeHTUTeT e npobnemaTtnyHa, Qypy M ako BrnacTute mopa ga ro
noyntyBaaT nMpPaBOTO Ha CEKOj nNpUNagHMK Ha  HauMOHAarHo
ManuMHCTBO Ada Ce OTKaxe O 3allTuTa Ha MarnuMHCTBaTa BO HEKOW
obnacTtu, HO He 1 BO CMTE OpYrn.

8. MNpun oueHyBaweTO Aanu [OMAaLLHUTE OpraHW nocTtanune BO
corrnacHocT co uneH 8 og KoHBeHumjaTa, MHO3MHCTBOTO Cyauu ce
doKycMpaa Ha npawarweTo 3a npeaBuanMBoCcTa Ha OCMOPEHOTO
BMELLYBaH-€ M r0 aHanManpaa 3Ha4deHreTo Ha dneH 17 og 3akoHOT 3a
PenybnuyknoTt cyacku coBeT. Tue 3aknyyvja geka "vako gocranHa,
npaBHaTa OCHOBa Bp3 KOja Ce 3aCHOBANO OCMOPEHOTO 040MBaHe He
ouna npegsuanusea” (suam naparpad 40 in fine og npecygarta).

HanomeHyBam peka, cornacHo uneH 17 op 3akoHOT 3a
Penybnuyknot cyacks coBeT, BO POK Of NeT AeHa o4 OeHOT Ha
objaByBare Ha ornacot 3a m3bop Ha uyneHoBu Ha PCC, cyackuot
n3bopeH MMEeHMK ce OOoCTaByBa [O CUTE CydOBWM Ha yBUA, U CEKOj
cyovja uma npaBo ga Gapa mcnpaBka Ha getanu (BO O4HOC Ha
cebe) BO pok oA Tpu AeHa. 3akOoHOT ro rapaHTMpa npaBOTO Ha
nucnpaska Ha eBuAeHuMja, WTO NpeTnocTaByBa AeKa peneBaHTHUTE
nHpopmauun Tpeba pa ja oppasyBaaT objekTMBHaATa pearnHocT.
XKanutenot He MoOXen NEermTMMHO [a OYeKyBa HEroBMOT ETHUYKU
noeHTuTeT aa 6uae nameHeT 6e3 4OBOMIHA OCHOBAHOCT Ha HEroOBOTO
bapamwe. Cnopeg MeHe, HaUMOHANHOTO 3aKOHO4ABCTBO € AO0BOJSIHO
jacHO 1 Npeuns3Ho BO OBOj nornes.
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ToyHO e pJeka oanykute Ha [OMallHUTE OpraHn He 6wune
o6pa3noxeHn Ha 3agoBONUTENEH HauyvH. Ho, BO ucto Bpeme, ce
YMHW [eKa He NoCcToeNe OCHOBM [a ce OYeKyBa [eka BrnacTtute Ke ro
npudpataTt bapareTo Ha XKanuTenoT.

9. lNpoueHkaTa 3a jacHOCTa Ha HaLUMOHANHOTO 3aKOHOL4ABCTBO U
npeaBUANMBOCTA Ha offlykaTa Ha Bractute Mma v Apyr cepuoseH
HegocTtaTok. MHO3MHCTBOTO cyauMm ro WHTeprnpeTupaart yneH 17
LenoCHO M3ABOEHO oA 6uno koe ApYyro 3KOHCKO MNpaBwumio wunwu
ogpenba. OcnopeHaTa ogpenba ce Tonkyesa 6e3 pasmucryBare 3a
HEj3UHNOT CUCTEMCKM KOHTeKCT. OBOj KOHTEKCT ce COCTou Of
peneBaHTHUTE 3aKOHCKW MpaBuiia KoM MOXero Ja ce BMeTHaT BO
APYrN 3aKOHU WU MPOMNUCK N MOOMNLWTK NPUHLMAM KOU MOXe aAa ce
npumeHaT W o KOM MOXene WMNIUUMTHO [a ce pakoBojaT
HauMoHanHWTe BnNactTu, Oypu W ako TWe He cMmeTane [feka e
HEeoOnxo4HO Aa ce noBuKaaT Ha HUB U3PUYUTO BO 0BpasnoXeHneTo
Ha pelleHujaTa WTO M goHerne. Victo Taka, notpebHo e aa ce semaTt
npegsua cute peneBaHTHU NpaBuia BO BpCKa CO MPU3HaABaHETO Ha
€THUYKMOT MOEHTUTET N BO Apyrnte cdhepu Ha XMBOTOT.

Ce uMHM Oeka e HepasyMHO Aa ce oueHu ganu bapaweTto 6uno
ypeaHo oabueHo of CTpaHa Ha ynpaBeH opraH Kako 3roynotpeba
0e3 ga ce pasrnegaaT NOOMWTU 3aKOHCKM HOPMM BO [OMALUHOTO
npaBo BO BpcKa €O xanbu kou ce 3noynoTtpeba n 6e3 ga ce seme BO
npenBua perieBaHTHaTa CyAcka npakca Ha AOMallHUTE CydoBWU BO
Bpcka co 3noynotpeba Ha npaBa BO ynpasHa nocrtanka. [puctanot
Ha MHO3WHCTBOTO CyauM MM NpekpllyBa BOCMOCTAaBEHUTE KAaHOHM Ha
NPaBHOTO TOJSIKYBaH-E.

10. Kako wWTO crnomeHaBmMe norope, MHO3MHCTBOTO CyAun CO
npaBo ro Harnacuja NpaBoTO Ha OTKaXyBawe o4 NocebeH pexum Ha
3alTMTa Ha eTHUYKUTE ManuuHcTBa. HanomeHyBaM feka oBa npaBo
Ha OTKaxyBake Ouno uenocHo noynTyBaHo. CamuoT Xanuten
objacHu geka Toj uman cnoboga ga ce oTKaxe O npujaByBare Ha
nucTaTta Ha HauuoHanHW ManuuHCTBa M a ce NpujaBu Ha onwTaTta
nucta Ha kaHgupatv (Bugu naparpad 30 og npecypata). Hemano
HULITO LITO rO CnpeYyBano Aa MMma KOpUCT 04 OMNWTUOT PEXMM LUTO
ce npuMmeHyBa 3a cuTe rparaHn Ha CeBepHa MakegoHuja.

Bo 0BOj KOHTEKCT HOTMpPaM WM [eKka NpPaBOTO Ha OTKaxyBawe on
NOCebHNOT pexmm 3a ManuuHCTBaTa € OrpaHUYeH Ha PEXMMOT BO
pamkute Ha PamkoBHaTa KoHBeHUuja. 30opuTe 3a HauuoHanHute
COBETU Ha CyaCTBOTO He ce ondyaTeHn Co 0BOj AOrOBOP.

11. Bo naparpad 39 in fine og npecygata MHO3MHCTBOTO Cyaun
ro HaBefyBsaaT crnegHoBo: "He ce fjaaeHn apryMeHTu, HATY BO TEKOT
Ha ocrnopeHaTa noctanka HuTy npeg CyaoT, Aeka »anuTenoTt uman
Ha pacnonarawe Apyr npaBeH fiek BO ogHoc Ha bBapaweto." OBa
efHoCTaBHO He e ToyHo. Cropen Bnapata, anutenoT moxen ga
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nogHece HoBo Gapawe no uadopute. XKanutenoTt He ro Hernpaiue
oBa TBpaewe. OOnoxyBaweTo WTO Ke pesyntupano, UMajkm ro
npenBua KOHTEKCTOT Ha crny4ajoT, He 6w 6uno HepasymHo. Bo ncTo
BpeMe, XanutenoT He TBpAM AeKa Ke npeTpnest 3HauuTenHa wreTta
3apagun TakBO 04 10XKyBaH-€.

Bo oBme okonHocTn, ogbuBaw€TO Ha OOMAaLLUHUTE BRacTu Aa ro
npudpatat GapakeTo Ha XanuTenoT He ro JOCTUrHyBa MparoT Ha
BMeLlyBat-€ BO NPaBoOTO 3alITUTEHO cO YreHoT 8 o KoHBeHuujaTa,
OHakKa Kako LUTO ce TOSKyBa BO cyAckaTa npakca Ha Cygor.



